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this is no valid objection to their admissibility if they are pertinent 
to the issue. This court will not take notice of how they were 
obtained, whether lawfully or unlawfully, nor will it form an 
issue to determine the question. 

In State v.. Buffington, 20 Kan., 599, the defendant's wife had 
voluntarily surrendered the letter from the defendant to the prose- 
cuting witness and the court said that as the letter is now in 
the custody and control of a third person, it is admissible in evi- 
dence. The same was held in State v. Hoyt, 47 Conn., 518; 
State v. Hayes, 140 N. Y., 484; State v. Ulrich, no Mo., 350. 
The tendency of the privilege is to prevent the full disclosure of 
the truth and it is therefore to be strictly construed. Lloyd v. 
Pennie, 50 Fed., 4. 

The judge refused to admit the letters in evidence because of 
the peculiar facts in the particular case in Bowman v. Patrick, 
32 Fed., 368. 

There is no question but that the defendant in the present case 
intended the letter as a confidential communication to his wife 
and that this evidence was obtained by a culpable breach of the 
confidence reposed in W., and also in the collusion of the sheriff. 
Therefore, as this method of obtaining a conviction is most 
reprehensible and is plainly calculated to discourage and even de- 
stroy the sacred confidences of the matrimonial state, it seems that 
the interests of public policy demand that the court take cog- 
nizance of the facts that were before it and, following Bowman v. 
Patrick, supra, exclude the evidence. 

infant's right to damages for injuries caused by electrified 

third rail. 

As a power conductor, the electric third rail is in many cases 
the most practicable, and under certain conditions, the only possi- 
ble method of operating trains open to modern transportation 
lines. These rails invariably carry a powerful current, usually 
alternating, and because complete insulation would render them 
entirely useless, they constitute in their position on the ground 
and similarity to common road rails a menace to life, calling for 
peculiar precautions and safeguards, not demanded from owners 
of ordinary property. 
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In the case of Riedcl v. West Jersey and S. R. Co., 177 Fed., 
374, the defendant company was held not liable for injuries sus- 
tained by a child, who in a suit by his father as next friend, 
based a claim on the alleged negligence of the company. The 
company in this case legally operated its line by means of power 
conveyed through an uncovered third rail, having its right of 
way securely fenced against intruders. The plaintiff, an eight- 
year-old infant, pulled a bolt from the fence and thus opened a 
way into the defendant's premises, where, in the capacity of a tres- 
passer, he sustained the injuries complained of. The court found 
the defendant to have taken all necessary precautions to safe- 
guard the public and to have been without negligence in any par- 
ticular. Judgment was consequently entered for the defendant 
company. 

The case of McAllister v. Jung, reported in 122 111. App., 138, 
involving questions similar to those found in the principal case 
above, and preceding it in point of time, was decided in favor of 
the defendant company. In this case, the plaintiff, a thirteen- 
year-old boy, climbed the vertical supporting trusses of an ele- 
vated railroad in search of a lost ball, and was injured upon the 
third rail at the top of the structure. Stress was laid by the court 
upon the fact that the very construction of the elevated road was 
in itself not only a notice and warning that no one should go 
upon it, but also a practical method employed by the company to 
render acess by the public almost impossible, and although the 
very danger to be thus incurred, or a child's predilection to climb, 
might induce a trespasser to venture upon the structure, the com- 
pany could not thereby be held as negligent when the trespasser 
was injured. 

The court laid down as a proposition of law in Sutton v. West 
Jersey R. Co., 73 Atl. (N. J.), 256, that a company is not under 
any obligation to an intentional trespasser, except that no wilful 
injury shall be done him, and as a consequence the defendant com- 
pany in this case could not be held liable as negligent where the 
deceased, a boy of thirteen years, had left a public highway and 
trespassed upon the defendant's well-fenced third rail track. 

In the only other third rail case which reached a court of last 
resort, the defendant company, under the circumstances, was 
held liable. In this case, Anderson v. Seattle & Tacoma Inter- 
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urban R. R. Co., 36 Wash., 387, the plaintiff was wrongfully 
ejected from one of the defendant's cars, and as a result, in- 
jured by falling upon a third rail. The case may be distinguished 
from those preceding it, in that the plaintiff here was an adult, and 
not a trespasser. 

Granting that the owner of property, upon which is so danger- 
ous an instrumentality as a highly electrified third rail, may be 
held to an extraordinarily high degree of care in protecting the 
public, it would seem that the rule of reasonable care must govern, 
and that when, in the opinion of the court, such care has been ex- 
ercised, actual negligence must be proven to render him liable 
for injuries sustained by reason of such third rail. "Reason- 
able care does not require such precautions as will absolutely pre- 
vent injuries or render injuries impossible." Sjogrens Hall, 53 
Mich., 274. 

It is also a fundamental legal proposition, that trespassers do 
not have such rights upon property of others as may be neces- 
sarily due those of the public who are on such property by right, 
of the owner's permission. "One is under no duty, as to a mere 
trespasser, to keep his premises in safe condition, even though 
the trespasser be an infant." Frost v. Eastern R. R. Co., 64 N. 
H., 220; Hortcnstine v. Va. & Carolina R. R. Co., 102 Va., 914. 

"Third rail" cases may be clearly distinguished from the 
"spring gun" cases, in that the third rails are placed upon prop- 
erty for a specific economic purpose, not even incidentally induced 
by malicious motives looking toward an intentional injury to tres- 
passers. 

A review of cases in point, and of those analogous, indicates 
that, where the degree of care exercised by the owner of property 
is commensurate with the dangerous character of instrumentali- 
ties thereon, trespassers, even though infants, will not be allowed 
damages for injuries caused by such instrumentalities. 

APPROPRIATION OF A RAILROAD'S RIGHT OF WAY FOR ANOTHER USE. 

In the case of the Portland Railway, Light & Power Co. v. 
City of Portland, 181 Fed., 832, it was held that where a city has 
only general charter powers to open, lay out, and establish streets, 
and to condemn property therefor, it has no authority to condemn 



